BY RPAD / E-Mail
To








Dated:
The Superintending Engineer, 

TANGEDCO,

Sir,

Sub:
Proposed attempt to levy Electricity Tax on the quantum of energy sourced through Indian Energy Exchange (IEX)-Request to withdraw the notice-Regarding.


Ref:
Your letter dated 26.09.2019.

*****


We acknowledge the receipt of your letter above cited. In this connection, we wish to state that the proposed attempt to levy Electricity Tax on the quantum of energy sourced through Indian Energy Exchange (IEX) is not valid to law due to the following reasons. 

1. Before proceeding with the legal matrix of the matter, it would be appropriate to understand the transactions exactly happening at IEX for the requirement of energy by the interested OA consumers. By virtue of the legal arrangement for open access, as found in the Electricity Act 2003, it should be noted that the Act grants complete freedom to a consumer to opt for sourcing of energy, completely at his total will as provided under Section 2 (47) of Electricity Act 2003. 
2. It should be noted that Indian Energy Exchange Limited (IEX) is India’s premier energy trading platform, providing an automated platform for physical delivery of electricity. IEX enables efficient price discovery and offers participants, the opportunity to trade in a variety of energy products. IEX platform increases the accessibility and transparency of the energy market in India and enhances the speed and efficiency of trade execution. IEX is an electronic system based energy trading exchange, regulated by the Central Electricity Regulatory Commission (CERC). Therefore, IEX is neither a generator of energy nor a trader of energy and not even a supplier of energy. It is just a platform, facilitating the consumer requiring energy and the generator ready to supply energy to come forward to exchange among themselves to trade the energy. Therefore, the IEX is neither a licensee nor a trader. It is only a facilitator, making the grounds for Electricity Trade to happen within the frameworks of the Regulatory provisions, as provided by the Central Electricity Regulatory Commission through its CERC Power Market Regulations 2010. It is similar to a stock exchange, where stocks are being exchanged. In IEX, the energy is being exchanged. This basic concept requires to be understood in its totality before proceeding with the matter of taxing the units of energy sourced from IEX.     
3. Further, we wish to state that in the year 2003, the State Tax Act 12 of 2003 was enacted, with an objective of consolidation and rationalizing the taxation on sale and consumption of electricity in the State. Section 3 is the charging provision and Sections 7, 8 & 9 of the State Tax Act of 2003 provide for the procedure of levy, assessment and recovery of the Electricity Tax. 
4. According to Section 3 of the TN Tax on Consumption or Sale of Electricity Act 2003, it has been made as follows:
Section 3(1) (a):
a. In the case of licensees, other than captive generating plants, the rate  (of E-Tax) shall be not less than 5% and not more than  10% of the net charge, as may be notified by the Government;

Provided that no tax shall be paid on Sale of Electricity for Agricultural purposes and hut service connections;
Section 3(1)(b):
b. In the case of licensees, who are Captive Generating Plants, the rate shall not be less than 10 paise and not more than 20 paise per unit of electricity on the consumption for own use; and shall be not less than 5% and not more than 10% on the net charge on the sale of surplus electricity as may be notified by the Government;
Provided that no tax shall be paid on the Sale of Electricity to the Board. 

Section 3(1) (c):
c. In the case of a person other than a licensee, the rate shall be not less than 10 paise and not more than  20 paise per unit of electricity on the consumption for own use as may be notified by the Government;
5. From the above extracted provisions of the Act 12 of 2003, any interpretation has to be made considering the following facts. 
a. IEX is not a Licensee 

b. IEX is not a Generator 

c. IEX is not a Trader 

d. IEX is not a Captive Generating Plant. 

6. Therefore, the energy what we source from IEX is not from a Licensee or from a Generator or from a Trader or not even from a Captive Generating Plant. 

7. It should be noted that Section 3(1)(a) of the Act 12 of 2003 mandates to collect E-Tax on the energy supplied by Licensees (other than Captive Generating Plants) at the rate of 5%. Therefore, when the IEX is not a Licensee, the energy sourced from IEX cannot be subject to the levy of tax under Section 3(1)(a). 

8. Further, Section 3(1)(b) of the Act 12 of 2003, mandates to collect 
SG Tax / E-Tax from Licensees who are captive generating plants at the rate of 10 paise / unit. 

9. Further to the same, Section 3(1)(c) of the Act 12 of 2003 mandates to collect E-Tax from persons other than licensee at the rate of 10 paise / unit for own use. 

10. From the above, it could be seen that IEX being not a licensee, no E-Tax could be collected under Section 3(1)(a). Further, IEX being not a Captive Generating Plant, no tax could be collected under Section 3(1)(b) also. Further, as IEX is not making use of the energy for its own use, no tax liability comes even under Section 3(1)(c). Therefore, from all the Sections of Law, on the charging provisions, the energy sourced from IEX cannot be subject to demand / levy of E-Tax under the Act 12 of 2003. 

11. It should be noted that the energy is being made available for purchase through bidding process at the IEX platform and the actual user of electricity, by using the platform bids for the energy and on successful bidding, the energy is being allowed for consumption, after paying all applicable charges including the Cross Subsidy Surcharges and Other OA Charges as detailed in the Table below. 

Table 
	Landed Cost Calculation at IEX for Consumers in Tamilnadu Based on New Tariff Order

	 
	11 kV
	22 kV
	33 kV
	110 kV
	230 kV

	Volume Traded in MW* (Assumed)
	1
	1
	1
	1
	1

	Hours Traded *
	24
	24
	24
	24
	24

	Total Volume in MWh (at Regional Periphery)
	24
	24
	24
	24
	24

	IEX Rate at Regional Periphery  (in Rs per unit) (Assumed)
	4.00
	4.00
	4.00
	4.00
	4.00

	Losses 

	POC Drawl Losses
	1.60%
	1.60%
	1.60%
	1.60%
	1.60%

	State Transmission Losses
	2.34%
	2.34%
	2.34%
	2.34%
	0.77%

	Wheeling Losses
	1.95%
	1.90%
	0.72%
	0.00%
	0.00%

	Cost After Losses  (in Rs per unit)
	4.24
	4.24
	4.19
	4.16
	4.10

	Charges

	POC With drawl Charges (in Rs/unit)
	0.10
	0.10
	0.10
	0.10
	0.10

	State Transmission Charges (in Rs/unit )
	0.12
	0.12
	0.12
	0.12
	0.12

	Wheeling Charges (in Rs/unit)
	0.21
	0.21
	0.21
	0.00
	0.00

	NLDC Operating Charges+ NLDC Application Charges + SLDC Charges*
	0.05
	0.05
	0.05
	0.05
	0.05

	IEX Transaction Charges @ Rs 20 per MW (in Rs/unit)
	0.02
	0.02
	0.02
	0.02
	0.02

	Professional Fees ( If transacted through Member)**
	0.02
	0.02
	0.02
	0.02
	0.02

	Cross Subsidy Charges (in Rs/unit)
	1.67
	1.67
	1.67
	1.67
	1.67

	IEX Rate @ ex ABT Meter (in Rs/unit)
	6.43
	6.43
	6.38
	6.14
	6.08

	Average DISCOM Energy Charges (in Rs/unit)
	6.57
	6.57
	6.57
	6.57
	6.57

	Per unit Saving ( in Rs/unit)
	0.14
	0.14
	0.19
	0.43
	0.49

	 Monthly Savings (Rs. Lacs ) 
	1.01
	1.02
	1.37
	3.10
	3.56

	NLDC Scheduling & Operating Charges***
	1000
	
	
	
	

	SLDC Scheduling & Operating Charges
	198
	
	
	
	

	NLDC Application Charges***
	5
	
	
	
	

	Total Charges
	1203
	
	
	
	

	Charges per Unit
	0.05
	
	
	
	

	*Assumption: Buy Quantity is 1 MW for 24 hours 
	
	
	
	
	

	** IEX Monthly Avg Price for Tamilnadu
	
	
	
	
	


12. From the above, it could be seen that the energy sourced from IEX, which is neither a Licensee (other than Captive Generating Plant), nor a licensee which is Captive Generating Plants, could not be assessed to levy and collection of E-Tax in any manner, under both the provisions under Sections 3(1)(a) and 3(1)(b). Further, since the IEX is not consuming its own energy for its own use, levy and collection of E-Tax on the energy sourced from IEX is also not to be assessed to E-Tax under Section 3(1)(c) also. Under the circumstances as explained above, demanding the data for the purpose of levy and collection of E-Tax is not legally valid on the above grounds.    
13. Further, we have been sourcing the IEX energy for the past so many years and therefore, any attempt to assess the tax liability beyond 4 years is barred under the law, as per Section 9(3) of the TN Tax on Consumption or Sale of Electricity Act 2003. In your letter, you have not specified any period for which the details are required. Therefore, without pre-judice to the objections as made above, the aspect of limitation is also very much to be considered and therefore, demanding of any details of energy sourced from IEX, beyond a period of 4 years, would be barred by limitation, as per the below Section of Law under Act 12 of 2003. 

“Section 9(3)
No assessment under this Section shall be made after the expiry of four years.

Explanation :- For the purpose of this Section, “Year” means the year commencing on the first day of April and ending on the last day of March”
14. As the TN Tax on Consumption or Sale of Electricity Act 2003, does not have any power or provision to levy electricity tax on the units of energy sourced from Indian Energy Exchange, to the extent explained above, demanding of data for the sole purpose of levy of tax under the Act 12 of 2003, is not required to be proceeded with and is therefore not going to serve any purpose in any manner. 
15. Therefore, we request that by considering our above submissions, the letter to furnish the details of the energy sourced from IEX may please be withdrawn completely and accordingly, the matter may be dropped as such, for want of authority of law in the matter of levying and collection of E-Tax on the energy sourced from IEX. 
16. Further to the same, we wish to state that the TANGEDCO cannot demand any tax either self-generation or otherwise on a power which is not supplied by the TANGEDCO. For the supply of power by the TANGEDCO alone, TANGEDCO is authorized to demand E-Tax @ 5% of the value. Self-generation tax means, the energy should be from self-generated sources like windmills and DG sets including solar power owned by the consumer. The IEX power is not falling under the above category. Therefore, demand of self-generation tax on IEX sourced power is out of the purview of law and the TANGEDCO is not the authority to demand and collect tax on the power like IEX sources. The law permits to collect tax by TANGEDCO only on energy supplied by its own means. This should be also considered. 
Thanking You, 

Yours Truly, 

